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RicHaRD ANTHORY MarEs,
Petitionet,
T
TaE STATE OF FrXas,
Respondent,

i

- PETITION FOR CERTIORARI TO THE COUNTY
CRIMINAL COURT AT LAY NO, 4 OF HARRIS
COUNTY, THE STATE OF TEXA3

The pefitioner PraFs that a writ of certiorari 1ssue to
review the judgment of the County Criminal Cowrt at Law
No. 4 of Harris County, Tesas, antered on June 11, 1973

Opinions Below

¥ o opinions were rendered by the court velow.

Jurisdiction

The 5ndgment of the court Yolew was entered on June 11,
1973 (App. tufra, b 5a). By ovder of fhiz Court an ex-
tension of fune was granted to file this petition by October
g, 1973. There is no further right to appeal within the
judicial system of the State of Texas) The jurisdiction of
thiz Court i3 invoked pursusnt to a4 T1.5.05 $1257 (2).

———

1 Verpon's Ann. Tex, Code Cpin. Prog., Art 103 Elﬂﬁﬁj'.
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ﬁr;ii:tance Involved .

Code of Qridinances, City of Houstorn, See. 25-42_.4_: (1972}

T4 shait be unlawful for any persen io appear on ADY
publie street, sidewnlk, alley, or other public thorough-
eare dressed with the designed intent to disguise his
or her true sex as that of the ppposite sex.”

Queations Presented

1, Whether an ordinancs which provides criminal pen-
glties Tor disguising true seX Ly dressing as g member of
the opposite sex violates the constitntionally protected
right of privacy. :

3. Whether the Eighth smendgent’s prohibition against
eruel and nnusual punishment, as applied to the States
through the Fourteenth Amendment, i wiclated by the
convietion of petitioner solely because of hiz status as &
franssesual,

Statement of the Cnse

On Septernber 21, 1972, the Petitioner, Richard Anthony
Mayes, appeared in Municipal Court No, 3 of the City of
Houstor for frial on the charge of disguising true sex.
Patitioner had been arrested for the game crime of -dis-
gaising tre sex six times before, but was never brought
to trial. Petitioner is 3 frongsexual and was dressed as
4 womas in 8 panis gyt outft with a smal rypewritien sigm
reading “my body 18 raale” pinned on the outside of his
clothing. The caxe in eourt that day was digmissed, and

s -~1---:--phﬂ'tnﬁ1w.'ﬂsfﬂ?ﬁ*ﬁmi¥Jti'%ﬂﬂ



as Petitivncr exited tie Municipal Courts Bﬁilding, he was
agnin arzested by two vice squad oficers and charged with
disguising true sez.

(i Jannary 11, 15978, the case was tried in Municipal
Court Moo 3. Pofifloner was found guilty [App. iefre,
p. la). Ou May 22, 1973, a trial de nove Was heard by @
jury in Conoty Criminal Conrt at Law Mo, 4, 2 court of
reeorql. ' -

At the trial the arresting officers testified that Petitioner
was arresied becanse lLe was attired in women’s clothing
and makecp, and had long hair wors jn a feminine style.
They testified further that they kpew and recognized Peti-
tiomer as a male who they zaw habitaally dressed in femnale
atlive. Petitioner testified that he was a woman and there-
fore dressed like one. Fetitioner's decter who 15 an endo-
erinologist testified that he diagnosed Pefitioner to he a
trapssexval, He defined a vrangsexnal fo be o person who
compulsively believes I or she belongs to the opposite seT,
© and is obsessed with the desire to have his or her sexual
Argans and AppeArance alicred to eonform to that of the
opposite gender. He cnid that medical sclence has not
found any organic ¢anse OT CUTES, ofher than sex reassign-
ment surgery and. bhormone therapy for tramssexualism,
nor had psychotherapy been sucressful in  altering the

transsexnsl's identification- with the gther sex. He festl-

fied that, 1o following standard medical practice regarding
franssexaals, he has been treating Petitioner with hormones
and Tequiring thut Petitioner live as 3 woman for a year
and & half in preparation for sex reassignment surgery. |

 Petitioner was Tound guilty and was assessed a Fifty
Dollar fine (&pp. #ufre; P 2a}. A moilon for a new trial
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was denied on June. 11, 1675, and the judgment made
final (App- fra, p- %a). The federal constitational claims
presented by Detitioner ware ruised in the original trisl
ponrt, sud @t the frinl de wovo by oral ynotion to dismiss
after the State rosted, Petitioner elaimed that the ordi-
aamee violated the First, Fourth, Fifth, Bighth, Ninth,
Tehtlh pudd Fourieenth Amendments.

L.

The case nvoives imporiant uestions of federal cons
stitutional iaw which have uot been put ought 1o be de-
cided by this Conrt.

Although the dourt has recontly gxpanded and refined
the definitinn of the right of privasy, tha quesiing Fernfing
whether that Tight axtends to choce of persamel appear
amce and sayyal orientation. This CASE prosents the Court
with the ﬁppnrtunity to further Aefine these Two aspects
of the right of privacy 1 @ pornpeling context.

in Eisenstadt ¥. Baird, 403 1.5, 435 {1972}, the Court
defined the right of privacy 8% athe right of the individuoal
o he free from -tmu:m‘rm!iﬁ{f- g{:-ur:rﬂmeuia!. tutrusion
into matiers . .- fimci'n’.r}te-nh:rﬁ y affeciing @ pErson . .. " {af
453404, ernplinsis ackded ). And m fee v Wade, 418 1J.5.
113 (1973}, the Court further clarified the concept of pri-
vacy fo mesl that the sndividusl js free from unwarranted
LAY arnmental sptrnsion in his oF her Tight to ¢hoose @ ¢o0TES
of action that pupdamentatly affects that persen. The
pight to have an abortion i Broe was not derived frem
coneerng ahout wprivaer” N fie narrew Senst of protecting
Tpdividuads from governiment mooping. The fanit of the

T B T L 2 N D)
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abortion laws was not that they alowed the govermment
to find out whether somcone wag hawing an ahortion, but
that they prevented an individnal from choosing to have an
abortion. Roe v. Wade, supre. The right to choose may
be more aceurately ealled the Tight of avtonomy—or the
right to meke certain individeal decislons {ree from un-
warranted governmental intrusion or pressure. The ques- .
tion is whether the right to govern one’s own personal
appeacanee is o fundamental right ns are the rights pertain-
ing to marriage, family, procreation, abortion and contra-
geption which were ondorsed by this Court in previous

decisions,

The Court has never defined the scope of the right of
privacy with respect to the critically impertant and timely
subject of sexnal orientation. In Ree v Wade, supra, at
154, the majority opinion examined the profoind conse-
gnences to a woman's life if she were not allowed to decide
wliether or not to have an gbortion, ineluding pevehological
harm and the possibility that the woman will lead & “dig-
tressful life” beranse ol the unwanted child, The Court
indicated that the seope of the right of privacy may depend
on how fundamentally the individual's life will ba affected
if he or she is denied the right. .

Gepder identity is the awarencss of eneself as male or
fermnale. 1t is & basie compouent of personality that is ex-
tremely diffienlt to ehange, Pauly, *“The Corrent Statns of
the Change of Sex Operation,”” 147 J. Nervouns Mental Dis-

 gnse 460, 467 (1968). The (ranssexuval has the gender iden-

tity opposite to that-of his or her petval physical anatonmy,
and dressing in elothes of the opposite sex and appearing to
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the world as & membor of the opposite sex are cssential
parts of the transsexual’s gender identity. [d. at 463.

Clearly, the transsexnal’s 1ife would be profoundly af-
Footed if he or she were forecd to change gender identity.”

The privacy issue in this ease is elearly posed without the
gomiplication of having any countervailing state interest.
Phe state interest in thiz ease is easily met by altérnative
means. The state ean prevent fraudulent impersonation of
the oppesite sex withont soppressing fandamentz] personsl
liberties, Shelton v. Tucker, 364 U8 479, 438 (1960). While
it mav be feared, for example, that a man drossed as &
woman wotld nse the restroom of the opposite sex, thereby
ereating n distarbance, Houston has ‘an ordinance forbid-
ding such use of restrooms. City of Houston, Code of
Ordinances, See. 284256, And the State of Texas ouflaws
the nse of disguises fo hide one's identity when committing
criminal acts, Tex, Penal Code, Art. 450 and 454 a, e-f
(Vernon's 1970). Thus, the state’s inferests are proteeted
by ather laws which do not trample on the constitutionally
protected right of privaey.

Persons who dress as members of the apposite sex are
subject to eriminal sanctions in many jurisdietions and to
frequent and harassing arrests in substantially all juris-
dictions? Indeed, in the instant eaze Petitioner was ar-

: Medieal selenes has not found any orgamic tause or oore, other
than sex Peassignment survery and hormone therapy, for trams-
coxualism ner hns psychotherapy leen suecessful in altering the
transeexual’s identificnifcn with the other sex, “Numerous aftempts
at therapy, inchuding intensive psyehoanalysis, hypnosis, Avers10n
deconditioning, chemotherapy, and lehavior therapy have heen gon-
erally nnsuccessful . " Poauly, rupra at 462, 465 '

3 Cross-dresing ordinances oxist o many eities, &g, {!olumlns,
Chig [Columlus Munieipal Code See. 2344047, Snint Louis, Mis.
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rested eight times for disguising true sex and was eonvicted
only onee.

IL.

Petitioner’s conviction violales the Eighth Amend-
ment’s prohibition against cruel snd wpusual punish.
meni, as applied to the Siates through the Fourteenth
Amendment, because il punishes him solely for his status
a3 A transsexual.

An essentizl part of Pebitioner’s status as a franssexual
15 the compulsion to wear female clothing, The Houston
ordinanee makes eriminal the imvolintary and havmless
manifestation of this statns.

Thig Court shonld elarify the seope of the Eighth Amend-
ment prohibition, as applied to the States, against punizh-
ment {or mvoluntary status. See, Robreeen v. Californta,

sour {Heq, T83.010 of the Revised Clode of 1960, Volume 2 of the
City of 3¢, Louis), Denver, Colorado {Rev. Municipal Code 323.16
{19513, According to a recent survey of mwany siates thers are
stete laws in Arisona, Californig, Colorade. Idahe, Nevada, Okla-
howy, Qreemon, Texas, Utah and Washington, which reader cross-
dressing erimingl. Erieckson Edusational Foundation, Lersl Aspects
tf Transsexunlison, 3 {197F), FLegal Aspects of Male Franssezyal-

tene, tt Transserueliem and Ser Heassignment 417, 420 (R, Qreen -

& &, Money eods, 1964}, Sowme courts have held that these laws are
not applicable to transwexvals. See, g, Colwmbie v. Zanders, 25
Chin Mise. 144, 266 N E.24 602 (1920), in which the court found
that & tranzsexusl had an Irresistable impnlse to diress in the eloth-
ing of the opposite sex, and thus held that a teanssexval eonld not be
gonvicted of appearing n public in “dross not belonpging to his
or ber sex.” In Garctr v. Stote, $14 5W.28 847 (Tex. Urim. App.
196497, a state statute sutlawing the publie wenring of o disguise in
such & wiay 8% to hide identity was held inapplicable to a male
dressed i fomale elothing wlose identity was well known to the
arrosting olfleer.
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370 T.S. 660 (1062) apd Powell v. Tezas, 392 U.S. 51
(1568). -

Ta Robingon, the Court held that the mere atatus of being
o pareotics addiet was constitutionally protectad and eonld
not be punished eriminatly. However, iz Fowsall, the Court
held that the active sxpression of a4 status, such as the act
of an alecholis being drenk in publie, is not conztitutionally
protected. This case clearly roises for constitutional elari-
fieation the middle ground between Robinson and Powell.
The Court in Powell found that there was nothing inherent
in the condition or status of aleoholism that dictated that an
alooholic must compnlsively be drunk in publie. That is
not true in the cese of transsexuals. An essential part of
iheir status is the compulsion to be eonsidered publicly 4s
mernbers of the opposite sex, Pauly, supra. The question
iz whether the Bighth Amendment prohibits punishment
of publi¢ expression of a status when an eszential and sub-
ctantially involantary ingredient of the status is io Larm.
1essly act ont and express that statns in publiz.

The appearance io public of & transsexnal in the clothing
of the opposite sex is the passive and essentiglly invelun-
tary expression of a status and does not harm othets. Pefi-
tisner has not eommitied any antisecial or disorderly acts
nor has he accosted anyone or attempted in any way to 1rm-
pose himself on other persous. This may be distinguished
from the stote’s interest in prohibiting public drunkenness
whare it ean be argued that & drunk persen may hecom
viclent, Petitioner is no more a eriminal than 4 persen who
~is "mentally ifl, or n leper, or . . . affheted with a venereal

Jisease.” Robinson v. Celiforniz, supra, at 666.
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.8
We would forget the teachings of the Fighth Amend-
ment if we allowed sickness t¢ be made 2 arime and
permitied sick people to be punished for being sick.
Thiz age of enlightenment eannot tolerate sueh har-

barous action. Robinson v, Californie, supra, at 678
{eoncurring opinion). :

- CONCLUSION

For the reasoms set forth above, the petition for cer
tiorari should be granted. :

- Respeetfully submitted,

Merviwy L. Worr
Mamryw G Haer
Ameriecan Civil Liberties
TUnion Foundetion
22 Hast 40fth Stroeet
New York, New York 16014

LawnEwce W. Saver, Jr
3220 Louiglana, Suite 103
Houston, Texas 77006

Abtorneys for Pefitioner

Detober, 1973
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Judgment and Qrder of the Municipel Court No. 3

Canse Nnmber 2741527

i
Tag State 0F TEIAS

kB

Bicaare AxTroxt Mates

il

JupeuMeExT Recorp—Cousr MInuTes
Date Japuary 11, 1973

Thiz day this cause was calied for trial, and both pariies
appeared, anpounced ready for irinl, and the defendant
pleaded Not goilty to the zecnsation in the complaint and
waived a trial by jury, and the court having heard the evi-
dence is of the opinion that the defendant is gullty as
charged. It is therefore ordered, adjudged and decresd
that the State of Texas, for the use and henefit of the City
of Houston, Texas, do have and recover of the defendant
the sum of $50.00 and all costs, $2.50, for which execution
will issue, and in default of payment, that the defendant
be committed te jail wntil seid fine and costs are paid.

Total £352.50.

/s . BarMowp Junice
Judge, Municipal Court,
Houston, Texas
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Judgment of the County Criminal Enuﬂ
at a Trial De Novo
MrsxuTes oF THE Cous®y Crivmway Covmr az Law
No., 4 or Earem Counry, TEXAS

At Arem TR, 1973 _
Page 675

Volume 34
Fine & Costs, $50.00; Trial Fee, 5.00; Dist. Atty, 15.00;

Sheriff, 11.00; Clerk, 15.00; Jury, 5.0C; GJPF, 5.00; Total,
$106.00; Credit, ... :

WNao. 340 528 .
JUGMENT

=

Ter STaTE 0F TEEAS
v.

RicEser Axrmoxy Maves

=
Date May 22nd, 1973

The Defendant having been charged in the above entitled
. and numbered cause for the misdemeanor offense of unlaw-
fully appear on & public sireef, fo-wit: the G000 block of
Reisner Street Road O, dressed with the designed infent
to disguise his true sex as that of the opposile sex as
¢charged in the complaint and this cause being thiz day
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called for trial, the State appearad by her District Attorney
snd the Defendant, Richard Anthony Maves, appeared In
person and by Counsel, Larry Sauer, and both partise sn-
nonneed ready for trial. The sald Defendant was arraigned
and in open court pleaded nof puilty to the charge contained
in the complaint. Therewpor a Jury, composed of Sam
(. Pierson, Jr. and five others was selected, impanelled,
and swornt and after having heard the information read,
the Defendant’s plea of not guilty thereto, and the evidence

submitted; and after having been charged by the Court

as to thelr duty to determine the gnilt or innovence of the
Defendant ; and after having heard the argoment of coun-
sel, they retired in charge of the proper officer, and on the
22nd day of Mey, A.D. 1973, returned into open eourt the
following verdiet, which was received by the Court and is
here cntered of record wpon the minutes:

e, the Jury, ind the defendant “Guilty as Charged”. -

Jef Saw O Piegsow, J=.
Fopzaaw

Thersupon, the Defendant having requested in writing at
the fime he entered hiz plea of not guilty, in open court,
that the Judgs aszess the punishment, and in accordance
with law the Court proceeded to hear further ev:denc.e on
the issue of punishment.

It iz therefore considered, ordeved, and adjndged by the

Court that the Defendant is guilty of the offense of uninw-
fully appesr an a public street, to-wit: the 000 of Reimer
 Street Road C; dressed with the designed intent to disguise
hig frue sex as that of the opposite sex as charged in the
complaint, and that the said defendant cormmitfed the sald

il e
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offanse on the 21t day of September, 4. D, 1872, a misde-
meanor, as found by the jary, and that he be punished by 2
fine of $50.00, and tbat the State of Texas de have and
recover of the Defendant all costs of the prosecution, for
which execution will issue, and that the Defendant be re-
manded to jail to await the further orders of this Court.
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Fmal Judgment and Drder of the Counnty

Criminal Court
Page 676
Volume 34
SINTENCE
No, 340 528
e

Tae BTaTe or Texas
T,

Tticaarp Axraony Maves

i

] _ Date June 1ith, 1873

This day this canse being again ealled, the State ap-
peared by her Distriet Attornev and the Defendant
appeared in person and hy Counsel, Larry Sauer for the
purpese of having sentence of the law. proncunced in
azeeordance with the verdiet and the jndzment rendered and
entered against him on & former day of a former term.
And thereupen the said Defendant was asked by the Court
whether e had anything to sav why senfence should not be
pronouneed arainst kim, and he answered nothimg in bar
thereof. Whereupon the Court procesded, in the presence
of said Defendant, to proneunce senience against him as
follows, to wit: “Tt is the order of the Court that the
Defendant, Richard Anthony Maves who bas been adjodged

.ﬁ!i"ﬂwﬁmmﬁwwﬂﬂﬂﬂﬁwumrﬂ?mwmﬂxﬂvmw Rt
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to be guilty of unlawfully appear on o publie streef, fo-wit;
the 0000 Bloek of Reisner Street Road C, dressed with the
designed intent to disgnise his true sex as that of the
opposite sex as charged in the eomplaint, & misdemeanor,
and whese punishment has been assessed at a fine of $30.00
furthwith be commitied to the eustody of the Sheriff of
Harreis County, Texas, who shall confine him in the Harris

County Jail until the fine and costs are fully paid and.

subisfied in accordance with Inw.,

To whieh aekion of the Court the Defendant then and
there, in open Court, excepted and gave notice of appesl
1o the Tnited States Sepreme Court, Washington, D.C.

And inasmuel as sald Defendant has ‘given nofice of
appeal herein, exzecution of the scntence is deferred to

await the judgment gnd order of the United States |

Supreme Court, Washington, D.C.
Original bond remains effeqt pending ruling by the
United States Supreme Courk, Washingion, D.C.
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